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Are Employees Protected in China? Or, What To
Keep in Mind if You Intend To Hire Individuals

in China

Caroline Berube* and Ralf Ho**

1. Introduction

Since the 1980s, China has estab-
lished a wide range of regulations to
protect employees, which many are
still surprised to discover about the
country. As China’s share of world
trade and investment continues to
increase, its labour environment
has attracted more attention. With
comprehensive standards in place,
employees have learned to bet-
ter defend their legal rights and the
number of labour disputes has risen
as a result. This article will discuss
the main employment law issues
in China that companies should be
aware of when hiring Chinese and
foreign employees in China.

2. Background of Employ-
ment Law in China

Employment law in China is primar-
ily governed by two statutes — the
Labour Law of the People’s Republic
of China (“Labour Law”) and the
Labour Contract Law of the Peoples
Republic of China (‘“Labour Contract
Law™).

The Labour Law, enacted in 1994 and
in force in 1995, sets forth the main
requirements for employment law
in China, including employee work
hours, leave, and related elements.
The Labour Contract Law, enacted
in 2007 and in force in 2008, stipu-
lates the baseline requirements that
must govern the labour relationship
between the employer and employee.
A revised Labour Contract law
became effective on July 1%, 2013.
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The revised Labour Contract Law
increases the obligations of the
employer. For one, if the employer
fails to sign a labour contract within
one (1) month of the commencement
date of employment, the employer
is liable until the labour contract is
signed for double payment of the sal-
ary. In the event that the employer
fails to conclude a contract within
one (1) year of the commencement
date, the labour relationship will be
treated as a non-fixed term contract
with the employee.

Also, the revised Labour Contract
provides further details regarding the
maximum terms of the probationary
period and stipulates that the salary
during the probationary period shall
not be less than 80% of the salary
stipulated in the labour contract.

In addition, the revised Labour
Contract provides additional job
security for employees that have been
with the same employer for a period
of time. Specifically, the revised
Labour Contract provides that if an
employee has worked for the same
employer for ten (10) consecutive
years, the labour relationship will be
treated as a non-fixed term contract
with the employee.

3. Key Issues to Have in
Labour Contract With
Your Staff in China

This Section summarizes key issues
in the Labour Contract Law and dis-
cusses other issues employers should
take into consideration.

Les employés sont-ils protégés
en Chine? Ou ce qu’il ne

faut pas oublier quand on a
P’intention d’embaucher en
Chine

Caroline Berube* et Ralf Ho**

Depuis les années 1980, la Chine
a établi un vaste éventail de régle-
mentations pour protéger les
employés, ce qu’un grand nombre
de personnes apprend encore avec
surprise au sujet de ce pays. Alors
que la part du commerce mondial et
de I’investissement que s’arroge la
Chine continue a croitre, son milieu
de travail a attiré une attention plus
soutenue. Forts d’un ensemble
complet de normes, les employés
ont appris a mieux défendre leurs
droits, ce qui s’est traduit par une
augmentation du nombre des con-
flits de travail. Cet article porte sur
les principales questions en maticre
de droit chinois du travail dont les
sociétés devraient €tre conscien-
tes lorsqu’elles embauchent des
employés chinois et étrangers en
Chine.

* Caroline Berube, BCL et LL.B
(Université McGill), est associée
directrice de HIM Asia Law &
Co. LLC. Basée en Asie depuis 15
ans, elle représente des entreprises
internationales et des banques a
[’égard d’opérations transfron-
talieres de financement d’actifs et
de fusions et acquisitions dans la
région Asie-Pacifique. Elle part-
age son temps entre de Chine et
Singapour, axant ses efforts sur
[’exercice du droit commercial
et des societés et de la propriété
intellectuelle, domaines dans
lesquelles elle a développé une
expertise reconnue et une excel-
lente compréhension de défis et
avantages de la plupart des pays
d’Asie. Elle conseille de nombreux
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clients européens, asiatiques et
nord-américains au sujet de leurs
préoccupations dans les domaines
de la structure juridique, de la
propriété intellectuelle, des res-
sources humaines et des questions
connexes aux investissements dans
diverses industries allant de la fab-
rication aux services en passant
par la technologie, le divertisse-
ment, [’agriculture, |’énergie
(pétrole, gaz et mines). Caroline
Berube est une arbitre approuvée
par le Centre d’arbitrage sino-
européen (CEAC). Courriel :
cberube(@hjmasialaw.com.

** M¢ Ralf Ho est un avocat
qualifié, formeé en Chine, et spé-
cialiste des conflits de travail et
des affaires civiles. 1l a obtenu son
diplome en droit et en économie a
["Université South China Normal.
Avant de se joindre a HIM Asia
Law, Me Ralf Ho était avocat
salarié dans un cabinet chinois
spécialise dans les questions de
conformité des entreprises et dans
le droit de [’emploi. En plus de
son experience en matiere du droit
des sociétés, Me Ralf Ho aide des
clients dans le cadre des litiges et
questions d’arbitrage, y compris
la résolution des redondances et
des recours collectifs concernant
les conflits de travail devant dif-
férents tribunaux et commissions
d’arbitrage en Chine. Courriel :
rho@hjmasialaw.com

A. Language

A Chinese language version of the
labour contract is required in accor-
dance with the Response to the
Labour Department of Jilin Province
Regarding the Implementation
of the Regulations on the Labour
Management of Foreign-funded
Enterprises issued by the Ministry

of Labour on July 14" 1995 (the
“Response to Jilin”). Furthermore, if
there are multiple language versions
of the labour contract, the Response
to Jilin stipulates that the Chinese
language version shall prevail.

Note that although the Response to
Jilin was only directed to the Labour
Department of Jilin Province, it
applies nationwide because it was
issued by the State Ministry of
Labour. Furthermore, most local
authorities have similar policies that
require a Chinese language version of
the labour contract and stipulate that
the Chinese language version shall
prevail in the event of any dispute.

As an employer, you should make
sure that the Chinese version of the
contract you sign is consistent with
the English version you understand
and agree to abide to.

B. Required Terms

Article 17 of the Labour Contract
Law sets forth a number of terms
which must be provided in each
labour contract. In particular, these
include:

i. Basic corporate information
about the employer (ie company
registration number, registered
address, etc);

ii. Basic information of the
employee (ie Chinese ID number,
passport number, etc);

iii. Term of employment;

iv. Probationary period as well as
any training period, if any;

v. Job description and location;
vi. Working hours;

vil. Annual leave;
viili.Remuneration; and

iX. Social insurance.

6 Ay The Canadian Bar Association

C. Controlling Law and Dispute
Resolution

All Chinese labour contracts shall be
subject to the relevant Chinese regu-
lations, including, without limitation,
the Labour Contract Law and the
Labour Law. This is true for labour
contracts with either local or for-
eign employees you intend to hire in
China.

Any dispute arising out of or in rela-
tion to a labour contract shall first
be submitted to the local labour
arbitration committee. In the event
that either party disagrees with the
decision of the labour arbitration
committee, that party may submit an
appeal to the local district court for
review.

D. Probation Period

According to Article 19 of the Labour
Contract Law, employers must abide
to probation period fixed by the laws
depending on the duration of the
labour contract.

For example,

Probation Period
Duration of the Maximum
labour contract probation

3 months to | year 1 month
1 year to 3 months 2 months
3 years or more 6 months

E. Non-Compete Clause — Are
They Enforceable in China?
Yes, but You Must Pay the
Employee for the Duration of
the Non Compete Clause

Non-Compete clauses do exist in
China. Such clauses shall be reason-
able, like in most Western countries
like Canada, in term of restrictions
regarding the nature of the work
(scope), duration and territory.

87
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In accordance with Article 23 of the
Labour Contract Law, an employer
may elect to include a non-compete
period in their labour contract. The
term of the non-compete period may
be determined by the employer, but is
subject to a maximum term of two (2)
years in accordance with Article 24
of the Labour Contract Law.

Similarly, Article 24 limits the appli-
cation of the non-compete period
to senior managers, senior techni-
cians, and other personnel who have
an obligation to maintain company
secrets.

Chinese laws and regulations dif-
fer from most Western jurisdiction
regarding the validity of a compete
clause... as the employer needs to
pay the employee.

Indeed, in order to be valid and
enforceable, the employer must pay
the employee over the course of the
non-compete period. The amount of
payment may be agreed to by the par-
ties. However, in the event the parties
are unable to agree to the amount of
non-compete payment, many local
authorities provide a standard amount
that will apply. For example, Article
13 of the Opinions of the Shanghai
Higher People’s Court on Some
Issues Concerning the Application
of the Employment Contract Law
provides that the employer shall
pay between 20% to 50% of the
employee’s average salary over the
past twelve (12) months. The non-
compete payments shall be made on
a monthly basis after termination of
employment and for the entire dura-
tion of the non-compete clause.

F. Termination — It is Not Easy to
Terminate Employees in China
— Watch Out!

The Labour Contract Law sets
forth the scenarios under which an

88

employer may terminate an employee
as well as the requisite notice for each
period.

Under Article 40 of the Labour
Contract Law, employers are required
to provide the employee with thirty
(30) days’ written notice for termi-
nation under the following normal
circumstances:

i. The employee falls ill or is injured
(non-work related) and remains
unable to return to work upon the
expiry of the medical treatment
period and is either unable to take
or the employer is unable to pro-
vide an alternative position;

ii. The employee is unable to per-
form the requisite work assigned
and remains unfit to do so after
training and/or an adjustment of
the work; or

iii. The objective circumstances
under which the labour con-
tract was based are substantively
changed rendering the purpose of
the labour contract impossible to
execute and the parties are unable
to reach an agreement to amend
the labour contract.

Under Article 39, an employer may
terminate a labour contract with
immediate effect in any of the follow-
ing circumstances:

i. The employee is unable to meet
the work requirements during the
probation period;

ii. The employee has seriously vio-
lated the internal rules of the
employer;

iii. The employee has caused seri-
ous damage to the employer due
to his/her gross negligence in car-
rying out is duties or pursuit of
personal gain;

iv. The employee has concluded
a separate labour contract with

another employer that is likely to
seriously impair the performance
of his work with the original
employer and the employee
refuses to remedy the additional
contract when requested by the
employer;

v. The labour contract is invalid
because it was concluded by way
of deception, coercion, or force; or

vi. The employee is convicted of a
crime.

Note that the Labour Contract Law
also provides that termination by the
employer is not permitted in any of
the following situations:

i. The employee is ill or injured and
such illness or injury was caused
by his/her employment;

ii. The employee is ill or injured for
a non-work related ailment, but
is still in the medical treatment
period;

iii. The employee is pregnant or on
maternity leave; or

iv. The employee has worked for the
employer for fifteen (15) continu-
ous years and has not yet reached
the age of legal retirement (55 for
women and 60 for men).

However, note that the above-
listed restrictions do not prevent
an employer from terminating the
employee under any circumstances.
In particular, an employer would
still be permitted to terminate an
employee in accordance with Article
39 of the Labour Contract Law.

An employee is permitted to ter-
minate the labour contract for any
reason by providing sufficient notice
to the employer. Unless stated oth-
erwise in the labour contract, the
employee shall provide thirty (30)
days’ notice to the employer.

L'Association du Barreau canadien Ga
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Also, note that in accordance with
Article 24 of the Regulations on
the Implementation of the Labour
Contract Law of the People’s
Republic of China, an employer must
provide an employee with a certifi-
cate of termination upon termination.
The certificate of termination must
include the effective date of termina-
tion, the date on which termination
occurred, the position held by the
employee, and the total duration of
employment.

Similarly, note that whenever an
employer unilaterally terminates a
labour contract, the employer must
notify the labour union, if any, in
writing of the termination.

The amount of severance pay pay-
able was originally stipulated under
Article 28 of the Labour Law, but
is now governed by the Labour
Contract Law. In the event of ter-
mination for any of the above-listed
normal reasons as provided in Article
40 of the Labour Contract Law, the
employer must pay the employee one
(1) month’s salary per year of ser-
vice in accordance with Article 47 of
the Labour Contract Law. Note that
any period between six (6) to twelve
(12) months will be considered one
(1) year for the purposes of this
calculation.

This amount is based on the employ-
ee’s average salary over the past
twelve (12) months, inclusive of any
bonuses, allowances, and other ben-
efits. However, the base amount is
limited to three (3) times the average
monthly salary of employees in the
region as published by the regional
government. Similarly, the total num-
ber of years that may apply is limited
to twelve (12) years.

Note that the Labour Law did not
include these limits on severance
payment. Therefore, the severance

pay that would be payable prior to
the enactment of the Labour Contract
Law (pre-2008) would be different
from the severance pay that would
be payable after the enactment of the
Labour Contract Law (post-2008).

Finally, in the event that the employer
violates the Labour Contract Law
when terminating the labour contract,
the employer may be required to pay
double the severance payment that
would normally be payable under the
Labour Contract Law.

4. Summary of Key Employ-
ment Law Issues

This section discusses the key ele-
ments of both the Labour Law and
discusses the impact these have on
employers.

A. Working Hours

Article 36 of the Labour Law pro-
vides that the maximum normal
working hours for employees is eight
(8) hours per day and forty-four (44)
hours per week. Employers are per-
mitted to extend their employees’
working hours as required by the
employer’s production or business
needs after consultation with the rel-
evant employees and/or trade union.
However, the amount of overtime
may not exceed thirty-six (36) hours
per week in accordance Article 41 of
the Labour Law.

Also, note that Article 40 of the
Labour Law sets forth standard
wage increases for overtime work.
Specifically, employees shall receive
150% of their normal salary for any
overtime worked during the week.
Employees shall receive 200% of
their normal salary for any over-
time worked on weekends or public
holidays, provided that no replace-
ment holidays are provided by the
employer. Finally, employees shall

6 Ay The Canadian Bar Association

receive 300% of their normal salary
for any overtime worked on statutory
public holidays.

Since most Chinese statutory holi-
days differ from public holidays in
other jurisdictions, employers would
be wise to review the list of Chinese
public holidays beforehand to plan
their operations. The official public
holidays are published each year by
the Chinese public authorities.

B. Minimum Wage

The minimum wage required is set
by local governments on an annual
basis. As would be expected, the
minimum wage is generally higher
in first tier cities than in second and
third tier cities.

We have summarized the monthly
minimum wages in renmimbi
(“RMB”) for Beijing, Guangzhou,
and Shanghai below for your refer-
ence, which have almost more than
doubled within four (4) years:

Monthly Minimum Wages in RMB
Beijing | Guangzhou | Shanghai
2009 800 860 960
2010 960 1,100 1,120
2011| 1,160 1,300 1,280
2012| 1,260 1,300 1,450
2013| 1,550 1,400 1,620

1,000 RMB is equal to approximately
CAD §172.50.

C. Annual Leave

Article 91 provides the minimum
amount of annual leave that employ-
ers are required to provide. The
minimum amount of annual leave is
determined by the employee’s time

&9
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spent with the company in as per the
following:

i. 0 to 10 years — 5 days annual
leave;

ii. 10 to 20 years — 10 days annual
leave; and

iii. 20+ years — 15 days annual leave.

Note that these are only the minimum
amount of annual leave required —
each labour contract may provide
for additional days annual leave,
but must provide at least the amount
specified above.

D. Marriage Leave

The amount of marriage leave an
employee is given depends on the
age of both the employee and his/her
spouse when they are married. The
Notice on the State-Owned Enterprise
Employees’ Application for Marriage
Leave, Funeral Leave, and Traveling
Leave issued in 1980 (the “Notice for
SOE Leave”) provides that employ-
ees shall be given between one (1)
to three (3) days for marriage leave.
In practice, employees are generally
given at least three (3) days mar-
riage leave. Note that although the
Notice for SOE Leave states that it
is for the employees of State-owned
Enterprises (“SOEs”), in practice, it
is also applied to non-SOE:s.

Couples that qualify for “late” mar-
riages are given between ten (10)
to thirty (30) days leave, depending
on the local regulations. In order to
qualify as a “late” marriage, the hus-
band must be at least twenty-five
(25) years old and the wife must be
at least twenty-three (23) years old at
the time of the wedding.

Note that the same standards apply
for any subsequent marriages, if any.

90

E. Maternity Leave

Article 7 of the Special Provisions
on Labour Protection for Female
Employees, which was promulgated
and became effective on April 18",
2012 (“Special Provisions for Female
Employees™) provides that employ-
ees shall be given ninety-eight (98)
days maternity leave. This amount
includes fifteen (15) days antenatal
leave.

In addition to the standard maternity
leave, employees may be given an
extra fifteen (15) days leave for dys-
tocia as well as an additional fifteen
(15) days for each additional baby
born (in the event of twins, triplets,
etc).

In the event of a miscarriage, employ-
ees shall be given fifteen (15) days
leave for a pregnancy that has lasted
less than four (4) months or forty-two
(42) days leave for a pregnancy that
has lasted four (4) months or longer.

F. Social Charges

Finally, note that social charges are a
big burden on a company financially.
They can’t be avoided and must be
taken into account when drafting the
business and financial plans when
setting up an entity in China. The
social charges will vary from city
to city — the big cities having higher
charges, which explain why many
foreign companies move their facili-
ties to second tier cities in China to
reduce the social charges burden.

Indeed, social charges must be paid
for each employee in accordance with
Article 97 of the Social Insurance
Law of the People’s Republic of
China. Note that this applies to both
local and foreign employees and are
in addition to the salary paid by the
employer.

Payment of social charges to foreign
employees is a new requirement by
the Chinese government. The gov-
ernment believes that they would get
higher social charges paid as the sala-
ries of foreigners are usually higher
than the Chinese employees. This
brings a lot of discussion by the for-
eign companies established in China
as they usually hire foreign indi-
viduals. For a long time they did not
have to pay social charges on their
salaries, which made hiring foreign-
ers competitive with hiring Chinese
employees. Now that the situation
has changed, foreign companies
have second thoughts about hiring
foreigners.

The amount of social charges payable
depends on the local regulations. We
have summarized the social charges
payable for Beijing, Guangzhou,
and Shanghai in chart form that can
be found in Appendix A for your
reference.

Conclusion

The Labour Law and the Labour
Contract Law set forth a number of
specific requirements that foreign
employers may be unfamiliar with.

A diligent employer should famil-
iarize itself with the considerations
discussed above to ensure it is in com-
pliance with Chinese employment
law. Consequences for not respect-
ing Labour Law and Labour Contract
Law can have drastic effect on an
employer leading to blacklisting of
the company and its key employees,
enormous fines and penalties and jail
terms in some cases.

* Caroline Berube, BCL and LL.B
(McGill University), is the Managing
Partner of HIM Asia Law & Co.
LLC. Based in Asia for the last 15
years, she has represented interna-
tional corporate clients and banks in

L'Association du Barreau canadien Ga



2013 CANADIAN INTERNATIONAL LAWYER
-~ ——— - - - _——_ - -

asset financing and M&A cross-bor-
der transactions in the Asia-Pacific
Region. Caroline spent a majority
of that time in China, Bangkok and
Singapore, focusing on corporate
law, commercial practice and intel-
lectual property, areas in which she
has built a respected expertise and
understanding of the challenges and
advantages of most Asian jurisdic-
tions. She advises many European,
Asian and North American clients
on their legal structure, intellec-
tual property, human resources and
investments issues in various indus-
tries, ranging from manufacturing,
technology, entertainment, agricul-
ture, energy (oil, gas and mining) and
services. Caroline is an arbitrator
approved by the Chinese European
Arbitration Center “(CEAC”).
Email: cberube@hjmasialaw.com

** Ralf Ho is a China-qualified attor-
ney whose practice focuses on labor
dispute and civil cases. He earned
his Bachelor Degree in Economics
and Law from South China Normal
University. Prior to joining HIM,
Ralf was an associate at a Chinese
law firm specializing in corporate
compliance and employment law. In
addition to his corporate practice,
Ralf has assisted clients on a variety
of litigation and arbitration matters,
including the resolution of redun-
dancy and class action labor disputes
before various courts and arbitration
commissions in China. Email: rho@,

himasialaw.com.
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Appendix A - Summary of the Social Charges Payable for

Beijing, Guangzhou, and Shanghai

BEIJING
Type of Social Insurance Rates for Employer Rates for Employee
(if applicable) Urban Employee Rural Employee Urban Employee Rural Employee
Social Endowment 20% 2%
Insurance
Maternity Insurance 0.8% N/A
X;);lr(:riize tnjury 0.2% to 2% depending on industry N/A
Unemployment Insurance 1% 0.2% 0
Staff Medical Treatment 10% 2% + RMB 3.00
Insurance
Medical Subsidy N/A N/A
Insurance
Housing Fund 12% 12%
Total 44% About 22%

6 Ay The Canadian Bar Association
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housing funds)

GUANGZHOU
_ Rates for Employer Rates for Employee
Type of Social Insurance - - - -
(if applicable) Resident Employee Non-Resident Resident Employee Non-resident
Employee Employee
Social Endowment 20% 12% 2%
Insurance
Maternity Insurance 0.85% N/A
Workplace Injury 0.5% / 1%/ 1.5% depending on industry N/A
Insurance
Unemployment Insurance 1.5% 0.5% N/A
Social Medical Insurance 8% 2%
Medical Subsidy 0.26% of average salary in Guangzhou N/A
Insurance
V) V) 1
Sy P 59 10 20% 5% to 20% (not less than the amount paid
by the employer)
0, 1 1 0
Total About 35% (if the employee gives 10% as 22%

SHANGHAI

Type of Social Insurance Rates for Employer Rates for Employee
(if applicable) Urban Employee Rural Employee Urban Employee Rural Employee
Maternity Insurance 0.8% N/A N/A
T
Unemployment Insurance 1.7% N/A 1% N/A
Isgzifr :ﬁ:;hcal Treatment 12% 6% 20 1%
Medical Subsidy
Insurance N/A N/A
Housing Fund 7% 7%
Total 43% 19%
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